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STATE OF ILLINOIS
SUTTERSANITATION, INC. and ) Pollution ControlBoard
LAVONNE HAKER, )

)
Petitioners, )

)
v. ) PCBNo. 2004-187

) (PermitAppeal- Land)
ILLINOIS ENVIRONMENTAL )
PROTECTIONAGENCY, )

)
Respondent. )

SUTTER SANITATION INC’ S
RESPONSE TO RUFFNER, STOCK AND STOCK AND CO.

MOTION TO INTERVENE

NOW COMESPetitionerSutterSanitation,Inc. (“Sutter”) andherebyrespondsandobjects

to theMotion ofMr. JesseRuffner andFamily,Mr. Lloyd Stock,andStockandCompany’s,LLC’s

Motion to Intervene(“Movants”). In supportof its responseandobjection,Sutterstates:

I. Introduction

1. On September16, 2002 the Effingham County Board approvedlocal siting for

Suffer’ssolidwastetransferstation(the “facility”). TheSuffer facility is locatedin a formergrain

elevatorsite in anagriculturalarea. Thepropertyacrossthecountyroadfrom theSufferfacility is

ownedby Stockand Company,LLC (“Stock LLC”). Movant StockLLC appealedEffingham

County’ssitingapprovalto theIllinois Pollution ControlBoard(“IPCB”) and lost. MovantStock

LLC thenappealedtheIPCB decisionto the AppellateCourt and lost. Duringthe periodunder

whichthesitingapprovalwasbeingcontestedby StockLLC two thingshappened.Movant Lloyd

Stock(“Stock”) placedamobilehomeontheStockLLC propertyacrosstheroadwayfrom theSuffer

facility, andSuffersubmittedapermitapplicationto theIllinois EnvironmentalProtectionAgency
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(“Illinois EPA”) for thefacility. After numerouscommentsandargumentswerepresentedto the

Illinois EPAfor andagainstissuingthepermit, theIllinois EPAdeniedthepermitapplication. The

primaryandmostsignificantdenialpointwasbasedupon:theihinoisEPA’sinterpretationofSection

22.14 of the Illinois EnvironmentalProtectionAct (“Act”)(4 15 ILCS 5/22.14). This Section

generallyprohibitsa transferstationwithin 1000feetof a residence.TheIllinois EPA apparently

consideredthe“after thefact” placementof amobilehomeon theStockLLC propertyacrossfrom

theSufferfacility animpedimentto issuingthepermit. Sufferconteststhis interpretation.

2. TheMotion to Interveneatissueis merelythecontinuationofStock’splanto defeat

the Suffer facility by whatevermeansavailable. However,theMovantshaveno statutoryright to

intervenein thismatter,haveprovidedno legallysupportableargumentsforintervention,havefailed

to identifyhowtheirability toparticipatebyotheravailableproceduralmeansis insufficientandwhy

their formal involvementasa party in supportof theIllinois EPA’s permitdecisionis somehow

necessaryto assistthe Illinois EPA in justifying theirdecisionorto the IPCB in evaluatingthe

Illinois EPA’sdecision. Accordingly,theIPCB shoulddenytheMotion to Intervene.

II. FactualBackground

3. OnApril 19, 2002,Suffersubmittedanapplicationfor localsitingapprovalofasolid

wastetransferstationto the Effingham CountyBoard. In August,2002,the Effingham County

Board held a hearingon the Suffer application. Stock LLC, and its managerDuanneStock,

participatedat that hearing. On September16, 2002,the EffinghamCountyBoardapprovedthe

Sufferapplicationby unanimousvote. Stockappealedto theIPCB. After apublic hearingduring

whichevidencewasheard,andpublic commentreceived(includingfrom StockandStockLLC), the

IPCB affirmed the Effingham County Board’s decision(Landfill 33. Ltd and Stock & Co. v.

Effingham County Board and Sutter Sanitation Services, PCB No. 03-43 & 03-52
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(Consolidated)(February20, 2003)). Stock LLC appealedthe IPCB’s decisionto the Illinois

AppellateCourtcitingnumerouserrorscommittedbytheIPCB. TheAppellateCourt,Fifth District,

affirmed theIPCB decisionin full via a Rule23 Order(Stockand Co., LLC v. Illinois Pollution

ControlBoard.et al.,No. 5-03-0099(mandateissuedJune7, 2004).

4. Subsequentto theEffingham CountyBoard’sapprovalof Suffer’s applicationin

September,2002,Stock(andorStockLLC) movedamobilehomeonxothepropertyacrüssthestreet

from theSufferfacility. Prior to this timetheStockpropertywasvacantagriculturalland. During

thependencyof theIPCB andAppellatereview,Suffersubmittedits Applicationfor Permitto the

Illinois EPA. Stocksubmittedcommentschallengingthegrantofapermitbecauseof thelocation

of themobilehomeacrossthe street(ostensiblywithin the 1000 foot “setback” requirementsof

Section22.14oftheAct). Suffercontestedthisasavalid groundsforpermitdeni~i,buttheIllinois

EPAdeniedtheSufferpermit applicationon this basis. This appealfollowed.

5. Movants filed theirmotion to interveneon May28,2004. TheMotion wasserved

uponPetitionerno soonerthanJune1, 2004.

III. StandardofReview

5. Motions to interveneare governedby IPCB proceduralrule 101.402(35 Ill.Adm.

Code101.402).Indeed,thereis no disputethattheapplicableregulationestablishingtheelements

tobeconsideredfor interventionis setoutat101.402(b)and(d) (SeeMot. par.5). Whetherto grant

ordenyinterventionunderthis regulationis discretionary. E.g. Peoplev. Alloy Engineeringand

CastingCo., PCBNo. 0 1-155(September6, 2001). Thatregulationprovidesin relevantpart:

101.402 Interventionof Parties

b) In determiningwhetherto grantamotion to intervene,theBoardwill considerthe
timelinessof themotion and whetherinterventionwill unduly delayor materially
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prejudice the proceedingor otherwise interfere with an orderly or efficient
proceeding.

d) Subject to subsection(b) of this Section,the Board may permit any personto
intervenein any adjudicatoryproceedingif:

1) Thepersonhasa conditionalstatutoryright to intervenein theproceeding;

2) Thepersonmaybemateriallyprejudicedabsentintervention;or

3) Thepersonis so situatedthatthepersonmaybeadverselyaffectedby afinal Board
order.

35 Ill.Adm. Code101.402.

Theissueof interventionhavebeeninterpretedby the CourtsandtheIPCB on numerous

occasions.Ingeneral,interventionbyobjectorsis disfavoredandnotroutinelygrantedbythe~IPCB.

PrairieRiversNetworkv. Illinois EPA et al,, PCB No. 01-112(NPDESPermitAppeal)(April 19,

200l)(interventiondeniedto privatecompany);Peoplev. Alloy EngineeringandCastingCo.,PCB

No. 01-155(Enforcement— Air)(September6, 2001)(interventiondeniedto 45 facility neighbors);

2222 Elston LLC v. Purex Industries. Inc. et a!., PCB No. 03-55 (Citizens UST

Enforcement)(January23, 2003)(interventiondeniedto the City of Chicago);Rochelle Waste

Disposal.LLC v. City of Rochelle,PCBNo. 03-218(SitingAppeal)(July10, 2003)(intervention

deniedto voluntarycitizenassociation);LoweTransfer,Inc. etal. v. McHenryCounty,PCBNo. 03-

221(SitingAppeal)(July10,2003)(interventiondeniedto village); Stuartv. Fisher,PCBNo. 02-164

(CitizensEnforcement-- Noise)(January23, 2003)(interventiondeniedto Will County). Inthese

cases,interventionwasdeniedon anumberofgrounds,including thefailure to demonstrateany

materialprejudiceoradverseeffectsasrequiredby theregulation. Someargumentsthathavebeen

raisedin supportofinterventionandwhichhavenotbeendeemedsufficientto demonstratematerial

prejudice or adverseeffect so as to support interventioninclude: an inferenceof financial

reimbursement2222ElstonLLC, PCBNo. 03-55 (January23, 2003);“significant impact” based
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upon proximity of location,participationin theunderlyingmatter, ability to more “vigorously

defend”adecision,andprotectingrightsundertheAct (Lowe Transfer,PCBNo. 03-221 (July 10,

2003);ensuringcomplianceunderthe Act (Alloy Engineeringand CastingCo., PCBNo. 01-155

(September6, 2001); or businessinterests(PrairieRiversNetwork, PCBNo. 01-112 (April 19,

2001).

6. The one consistent,if not dispositivefactor, that the IPCB repeatedlyrefers to in

interventionopinions is the fact that even though interventionmay not be allowed, potential

intervenorshavethe significantproceduralopportunity to participatein a proceedingvia public

commentoramicuscuriaebriefs. E.g.RochelleWasteDisposal,PCBNo. 03-218(July 10,2003)(In

denying interventionto a citizen group,theBoard notedthe right to participatethroughpublic

commentsor amicuscuriaebriefs). The availability of thesemechanismsallows objectorsand

“would be intervenors”theopportunityto participatewithout theneedfor formal intervention.

7. From time to time, the IPCB doesallow intervention. However, interventionis

permittedonly in limited circumstances.Onesuchcircumstanceis whenagovernmentbody seeks

to interveneon behalfof its citizenryin siting cases. Lowe Transfer,PCB No. 03-221 (July 10,

2003)(”A thirdpartymayinterveneonly whenthethirdparty is a state’sattorn~yor theAttorney

General’sOffice interveningto representthepublicinterest.”)Anothercircumstancehasbeenwhere

agovernmentbody seeksto interveneon behalfofthepublic atlargeandwherethe issueinvolved

directlyattacksissuesofthatbody’sauthority. SalineCountyLandfill, Inc.v. Illinois EPA,PCBNo.

04-1l7(February19,2004);cfLoweTransfer,PCBNo.03-221(July 10,2003)(Interventiondenied

to Village).

III. Argument

8. As apreliminarymatter,andnotwithstandingtheIPCB‘streatmentoftheintervention
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issueunderSection 101.402of its proceduralrules, the statutoryauthority ofthe IPCB to grant

interventionsmaybein question.This issuewasraisedinRiverdaleRecycling,Inc. et al. v. Illinois

EPA,PCBNo. 00-228(August10, 2000). While thatdecisionhasbeenquestionedbecauseit was

issuedbeforethe IPCB issuedits “new” interventionrules (SeeSaline County Landfill. Inc. v.

Illinois EPA, PCB No. 02-108(April 18, 2002)),theIPCB wasclearthat interventionwasnot

allowedin permit appeals:

“After the holdings in Landfill, Inc. and CitizensUtilities, the legislaturerevisitedthe
issueofthird-partyappeals,andhassinceenactedtwo specificsectionsregardingappeals
of ResourceConservationand RecoveryAct (RCRA) andNPDES permit denials. See
415 ILCS 40(b),(e)(1998). The legislaturenevergrantedgeneralauthority to the Board
to allow third-partyappealsor interventionsin othercasesinvolving permit denials. The
silence of the Illinois GeneralAssembly after the explicit requirementfor statutory
authorityin Landfill, Inc. and CitizensUtilities is a clear indicationthat theBoarddoes
not haveauthority under the Act to acceptthird-party appealsor interventionsin this
matter.”

To theextenttheIPCB revisitsthis issue,theMovantsin this casehaveno right to intervene.

9. AnalyzingMovantsargumentsin light oftheregulationandlegalprecedentsetout

aboveshouldlead.theIPCB to concludethat interventionis notwarrantedin this case.As setout

in 101.402,anumberofprerequisitesmustbepresent.Noneof thesearepresentin this case.four

elementsmustbeestablished:

Delay,Prejudice,Interference(101.402(b))

10. A thresholddeterminationmustbemadethat the interventionwould not “unduly

delayor materiallyprejudicethe proceedingor otherwiseinterferewith an orderly or efficient

proceeding”(35 Ill. Adm. Code10 1.402(b)).In this case,grantingtheMovantsmotionwouldhave

thepotentialfor delayingthis caseandmakingtheproceedingdisorderlyandinefficient. First, the

Movantsbenefitby delayingSuffer’soperationsatthefacility. StockandStockLLC’s pastconduct

asdemonstratedby theirnumerousappealsis indicativeoftheirattemptsto delaytheresolutionof
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thismatter. It shouldbeexpectedthat thoseattemptsto delaywill continueif theyareallowedto

intervenein this matter. Second,addingthreeadditional partieswill makeany proceedings

disorderlyandinefficientbymultiplyingparticipationathearing,atstatusconferences,fordiscovery

and with respectto briefing and motions. This will necessarilyinject somedisorderinto these

proceedings.Perhapsmoreimportantly,in thattheMovantsareseekingto affirm theIllinois EPA’s

decision,accommodatingsuch duplicity of argumentand action will make the proceedings

inefficient.

ConditionalStatutoryRightto Intervene(101.402(d)(1))

11. Noneofthe threeMovantshaveany right to intervene,let alonea statutoryone.

Unlike RCRAor NPDESpermit appeals,no statutoryprovisionoftheAct givesthema right to

intervenein a solid wastepermit appeal. Consistentwith the clarity of this point,noneof the

Movantscite or claim sucha statutoryright, conditionalor otherwise,in the Motion. Movant

Ruffnerdoesrefer to a desireto enforcetheprovisionsofSection22.14 oftheAct (Mot. par. 10).

However,thisdesireto enforceprovisionsoftheAct doesnotprovideastatutoryorconditionalright

to intervene. In fact, thepotential intervenorsin the Lowe Transfercasearguedtheyneededto

interveneforthatsamepurpose;to ensuretheirrights~wereprotectedunderSection22.14.As noted

above,interventionwasdenied.

MaterialPrejudiceandAdverseAffect AbsentIntervention(101.402(d)(2)(3))

12. With respectto all threeMovants,noneof themwill be materiallyprejudicedor

adverselyaffectedby notbeingallowedto intervene.First, it is importantto notethattheMovants

seekto intervenein supportof the Illinois EPA’spermit decision. The Movantshavemadeno

argumentthattheIllinois EPA’s decisionis incorrect. TheIllinois EPA,whosedecisionis atissue,

will presumablyzealouslyand competentlyargueto affirm its own decisionin this casejust as
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adequately,if not more so, thancould the Movants. Second,asnotedabove,the Act provides

Movantswith morethanadequateopportunityto participatein thisproceedingwithoutthenecessity

offormalintervention.TheavailabilityofsuchparticipationhasbeenrepeatedlycitedbytheIPCB

in denyingmotionsto intervene: Movants canparticipateby filing commentsor amicuscuriae

briefs. Movantsdo notevenaddressthis issuein theirMotion hecausetheykiiowit istnidisputabie.

For thesereasonsalone,theMovantsshouldbedeniedintervention.

13. MovantRuffners’ specificargumentofmaterialprejudiceandadverseeffect,to the

extentthat it canbe discernedfrom theMotion, is that theyshouldbeallowedto live wherethey

wantto. This is not an issuethatis beforethe IPCB in this appeal. Ruffnershaveno ownership

interestin thepropertyuponwhichtheyarecurrentlyrentingamobilehome. While theyhavenot

disclosedany leasetermsin theirMotion,presumablytheRuffnersarenot boundto the landlike

serfsor vassalsof historicaltimes. The Ruffnersarefreeto moveand live anywheretheywant.

Rentinga mobile homefor someunknownterm fails to supportan argumentfor intervention.

Certainly,Movantshavecited to no authorityin supportof suchanargument. Furthermore,the

Ruffhersmovedinto themobilehomewell aftertheSuffer facility hadbeenidentified,established

andapprovedasatransferstation(Mot. par. 10). ForthesereasOns,Ruffnersspecific claimsare

insufficient.

14. Movant Stock’s claimsare equally insufficient. The only materialprejudiceand

adverseeffect claimed by Stockis that the transferstation will infringeupon his financial and

managementinterestsin themobilehome(s)thatheplaced~nthepn~p~rtysubsequenttoE-ffingham

County’ssiting approvalbecausehe maybeunableto rentthem. First, Stockhascited no caseor

opinionwherefinancialandmanagementinterestsoftangiblepropertyhaveeverbeenthebasisof

intervention. In fact,basedupontheIPCB opinionscitedabovejusttheoppositeappearsto bethe
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case. Only wherea representativebody of the communityat largehassoughtto intervenehas

interventionbeenallowed(andnot alwaysthen). Second,it needsto bemadeclearthat theonly

interestStockhasin this areais an interestin the mobilehomes. Presumably,thosehomesare

mobileandthatnothingispreventingMr. Stockfrom takingadvantageofthatmobility andmoving

those homesto otherlocations. Third, Stock’s claimsthat hewill not beableto rentthemobile

homesis pure speculation. No information is provided that would support that argument.

Speculationandhypotheticalinterestsareinsufficientto supportaclaim forintervention. Soyland

PowerCooperative,Inc. v. Illinois PowerCo.,213 Ill.App.3d916, 157Ill.Dec.393 (4thDist. 1991).

Finally, andasis thecasewith theRuffners,to theextentany prejudiceis at issueit is entirelyof

Stock’sownmaking. MovantStockknewfull well that theEffinghamCountyhadapprovedsiting

fortheSufferfacility. Despitethis knowledge,heplacedamobilehomeon theproperty. As noted

in theintroductoryparagraph,thisplacementis nothingmorethanpartofStock’splanto circumvent

EffinghamCounty’s,theIPCB’s, andtheIllinois AppellateCourt’s siting approval.To theextent

Stockis unableto rentthemobilehomes(for whichwehaveno evidence),thatis aproblemofhis

ownmaking,not thatof Sutteror theIllinois EPA. Theseargumentsdo not supportintervention.

15. Finally, StockLLC, makesessentiallythesameargumentsasStock. Specifically,

StockLLC citesto a potential for negativefinancial impact. Heretoo, this is purespeculation.

StockLLC providesno informationon propertyvalues(recallherethatin approvingthesitingthe

Effingham County Board hasdeterminedthat the Suffer facility is not inconsistentwith the

surroundingareaandwill minimize any effect on propertyvalues). StockLLC hasprovidedno

informationon howtheproperty’suseis in theleastbit effected.In addition,StockLLC claimsthat

the Suffer facility will createnegativeenvironmentaland psychologicaleffects concerningits

property(Mot. par. 12). Again, sucha claim is not supportedby a scintilla of factor evidence.
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Indeed,weknow environmentalimpacts,if any, will be minimal becauseEffinghamCounty,the

IPCB, andtheAppellateCourt haveall viewedthesuitability ofthe Sufferfacility andfoundit to

beappropriate.Claimsofpsychologicaleffectsis simplywild speculation.Finally, aswithMovants

RuffnersandStock, anyperceivedproblemis a lossofStockLLC’s ownmaking. StockLLC has

beenan early andconsistentparticipantin this proceeding,going all thewayback to theoriginal

application filing in April 2002, and yet it choseto “rent” (we don’t really know what the

arrangementswith Stockare)its propertyor otherwisemakeit available(to a relativeno less)for

theplacementofamobilehomeaftertheEffinghamCounty’s sitingapproval.Clearly, thesefacts

do not supporttheIPCB allowing intervention.

IV. Conclusion

16. Fortheforegoingreasons,PetitionerSufferSanitation,Inc. respectfullyrequeststhat

theIllinois Pollution ControlBoarddenyMovants’Petitionto Intervene.

Respectfullysubmitted.

SUTTER SANITATION, INC., and
LAVONNE HAKER, Petitioners

,—--~ __~7
By: ~ ~ ~ ~—-~

On~t)fTheirAttorneys ~--~~—-~

Sorling,Northrup,Hanna
Cullen& Cochran,Ltd.

CharlesJ.Northrup,ofCounsel
Suite800 Illinois Building
P.O. Box 5131
Springfield, IL 62705
Telephone:217.544.1144
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PROOF OF SERVICE

The undersignedherebycertifiesthat a copy of the foregoing documentwas servedby
placingsameviaFederalExpressin asealedenvelopeaddressedto:

Ms.DorothyM Gunn,Clerk
Illinois PollutionControl Board
JamesR. ThompsonCenter
100 WestRandolphStreet
Suite11-500
Chicago,Il. 60601

andby HandDeliveryto:

Mr. JohnJ. Kim, Attorney
ReneeCipriano,Director
Illinois EnvironmentalProtectionAgency
Division ofLegal Counsel
1021N. GrandAvenue,East
Springfield, Ii. 62794-9276

Ms. CarolSudman
HearingOffice
Illinois Pollution ControlBoard
1021North GrandAve. East
PostOffice Box 19276
Springfield, IL 62794-9274

Mr. ChristineZeman
Hodge,Dywer & Zeman
3150RolandAvenue
PostOffice Box 5776
Springfield, IL 62705-5776

andby U.S. Mail to:

Mr. JohnM. Heycle
Sidley,Austin, Brown & Wood
10 SouthDearborn
Chicago,IL 60603

onthe/~1~ofJune,2004,with postagefully prepaid.

~ ~
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